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Why do I need to worry what I 
write?

The following is part of an email written by an engineer 
employed by the Construction Manager/General Contractor that 
became part of the record submitted to the Court in a 
construction lawsuit between the CM/GC and the Owner:



He has me so pissed at this point, I want to choke the bastard but it will 
not help the issue.  When I push the limits, he doesn’t want to walk.  He 
wants to make the fight between Healy and Gilbane, not BPG. He at 
least understands where future work will come from. We could see what 
type of response we get if you light him up.

We have two options. Kick him out and get someone else. It kills us and 
him, even if we can find someone.

Option two would be to offer some form of settlement with the intent that 
we get things going, beat the shit out of him, screw him in the end and 
try to make it back along the way. The reality is that we would probably 
not make it back all the way. Once the crane is up, he is on the hook. I 
know, you have been saying it for weeks. It at least gives him an 
incentive to move. Right now we have no hook in him for time.

In my entire career I have never dealt with someone who was as 
deceiptful as [plaintiff's principal] and who would want to make me take 
this type of approach. I have always tried to be fair but firm. He is taking 
avantage. He has had us on the hook from day one and is taking 
advantage. That will not happen again but it does not help us today.



This is how the email was 
received by the Judge.
Having sat in a number of construction dispute trials and at one time, representing 
contractors, the Court is familiar with the “rough and tumble” in the construction 
world, including good faith disagreement over work done or not done or quality of 
work, and language freely used. To be clear, therefore, it is much more here than 
some of the off-color language. It is the state of mind it betrays in this particular 
case.

It is clear to the Court that defendants' agenda from the outset was not full and 
faithful cooperation with plaintiffs in completion of their mutual obligations to one 
another. But for this attitude, this suit might never have been brought; and it is only 
because plaintiffs did not prevail completely on all its claims that the Court is not 
awarding plaintiffs their full costs and attorneys' fees. Since plaintiffs have not 
sought a specific sum in this regard, the Court directs them to submit a claim 
under the parameters established by the Delaware Supreme Court.

Rodman Const. Co., Inc. v. BPG Residential Partners, V, LLC, Herlihy, J., 2013 
WL 656176 (Del. Super. Jan 8, 2013).



Why is our lawyer giving us 
writing tips?

• Possible negative legal effects based on letter 
content.

• Tips for writing stronger letters to elicit 
compliance. 

• Creating a cleaner record on appeal.



Use of Forms
• Forms are helpful and useful tools but they are not infallible.
• If you are going to use a form consider the following:

• Does this form work for these facts?
• Does the final product make sense?
• Does it include everything I need to make my case on appeal?

• Just because something is in a form doesn’t meant it’s correct.
• If you aren’t sure why something is in a form, or if its 

applicable, investigate whether or not it should be included.
• Citing to an improper section of the code or regulation could cause 

unnecessary litigation or create confusion on appeal.

• When denying something – the more facts the better.
• This creates a stronger and more clean record.

• Beware of Track Changes – always do a final proof read after 
final changes have been accepted.  

• The inclusion of prior changes could have a negative effect on litigation.



Phrasing
• Requesting v. Demanding
• If using a technical term, try and define it
• Capitalized terms or short hand phrases should be explained –

don’t assume the reader (or the person who will review the 
letter on appeal) knows what you mean

• Avoid colloquialisms or informal speech
• If describing an event that happened, include the date on 

which it occurred if known



Confirmatory Email
• To avoid having a question raised later (in litigation or just in 

general), if something important happens on a phone call, 
send a confirmatory email to the other party to create a 
record.

• Example:
• I write to confirm our conversation of x. During our conversation 

[describe content of conversation including any agreements or 
promises made]. Please let me know if the above description of 
our conversation is correct. If I do not hear back from you, I will 
assume the above is correct and x [will be provided, will happen, 
etc].

• (Alternative – If I do not hear back within x days, I will assume you 
have no [comments] and I will proceed with y).



The Freedom of Information 
Act
• Common question: How do I avoid having an email I don’t 

want to be made public disclosed pursuant to FOIA?
• Answer: Don’t send it.  

• Things to consider before sending an email:
• Would I want my Mother/Father/Grandparent/Child to read this?
• Would I want this to be in the newspaper?
• How does this reflect on the agency?
• Consider other people that might be affected by the email.
• Does the email comply with the DelDOT employee Code of 

Conduct and Employee Standards of Behavior?



Email Tips:
• Consider FOIA implications of forwarding an email to a colleague 

with commentary about the sender or content.
• Wait to respond to any email that elicits a strong emotion (24 hour 

rule).
• If you have any concerns, have a neutral colleague review the email 

before you send it.
• If appropriate, run the response by your supervisor or Legal. 
• You don’t have to attend every argument you are invited to.
• If someone is being obscene, abusive or harassing – contact your 

supervisor. 





FOIA POLL QUESTIONS
#1: If I write and send and email but then delete it from my 
email in box and my deleted emails folder it is gone forever.

#2: Emails from any employee or supervisor to HR providing 
information to be included in a personnel file are exempt from 
FOIA.

#3: If I include one of DelDOT's lawyers in the email chain it 
will be exempt from FOIA and I don't have to worry about it 
being disclosed outside the agency.



POLL ANSWERS

•#1: FALSE. DTI can retrieve emails 
from the State’s servers by 
running a search using either the 
sender or recipients email address 
as well as other search 
parameters.  If it is in an email, IT 
NEVER GOES AWAY.



POLL ANSWERS contd.

• #2: TRUE. Under FOIA, information in 
personnel files which if produced would 
constitute an invasion of personal privacy 
are exempt from FOIA.  For example, if you 
provide medical documentation to HR to 
substantiate a period of sick time, that is 
not subject to FOIA.



POLL ANSWERS contd.
• #3: FALSE. Just because a lawyer is copied on an email doesn’t 

mean it isn’t subject to FOIA.  To be protected from disclosure 
under FOIA, the email must:

• Be seeking legal guidance from the lawyer;
• Be a response from the lawyer providing legal guidance or 

otherwise discussing matters that are protected under the 
attorney client privilege or be attorney work product; or 

• Include legal guidance or a summary of legal guidance 
provided by the lawyer to the agency which was 
provided/received as part of the attorney client relationship.



I have a question or would like 
legal assistance ….
• DAG George Lees 

577-8859 & 760-2022
• Dag Ken Feaster 

760-2158
• DAG Brad Eaby

760-2492
• DelDOT Paralegals:

Kristin Schaap
760-2021

Kristin Summers
760-2024
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